(%) FDIAI NEWS

JULY - SEPTEMBER 2001

PAGE 16

Daubert Hearings in the News Again

Recently there have been several articles printed in various news sources about the use of fingerprints as evidence in a
court of law. These articles purport to call inte question the reliability of fingerprints as a means of identification. Fol-
lowing are two examples of such articles, after which is an article in response to those questions raised, as well as support
for the scientifically valid use of fingerprints as a means of identification.

Fingerprinting’s Reliability Draws Growing Court Challenges

n the long history of forensic sci-

ence, prosecutors have found few

weapons more powerful than the

fingerprint. The whorls, arches,
ridges and loops left on a surface by the
skin’s oil have long been considered
virtually unassailable evidence tying a
person to a crime.

But now, the reliability of crime-
scene fingerprint identification is being
challenged. In courts around the na-
tion, defense lawyers are using evi-
dence of fingerprinting’s fallibility to
try to get it declared inadmissible under
standards set by the Supreme Court to
keep unproven “junk science” out of
courtrooms.

The accuracy of making identifica-
tions from dusted or latent prints, which
are often smudged, distorted or frag-
mentary, has never been scientifically
tested. And while fingerprint examin-
ers are trained to testify only to
“absolute certainty” about their work,
defense lawyers point out that examin-
ers do make mistakes, that training
standards vary widely and that most
examiners have either failed or never
taken the main certification test.

Trial judges have rejected the dozen
challenges filed since 1999, holding
that fingerprinting, which has been ac-
cepted since 1911, has proved its reli-
ability in the courtroom. And few
prosecutors are even aware of the chal-
lenges.

But the government is taking the
issue seriously enough to solicit the
first studies to validate crime-scene
print identification and set standard
procedures for examinations.

Defense lawyers who have brought
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challenges said they had in some cases
secured favorable plea deals or
prompted prosecutors to withdraw fin-
gerprint evidence.

Edward J. Imwinkelried, a leading
expert on forensic science who has
worked with prosecutors and defense
lawyers, said there was a “very good
possibility” that the challenges would
lead judges to instruct juries that a fin-
gerprint analyst was not a scientist of-
fering exact conclusions but an expert
giving an opinion.

That, said Mr. Imwinkelried, a law
professor at the University of California
at Davis, “could conceivably be an im-
portant weapon in the hands of defense
counsel, because you've got a wide-
spread public perception that finger-
print testimony is infallible.”

The door to scrutiny of fingerprint-
ing was opened by two United State
Supreme Court decisions that changed
the rules governing expert testimony.
In two product liability suits — Daubert
v. Merrell Dow Pharmaceuticals in
1993 and Kumho Tire Company v. Car-
michael in 1999 — the Supreme Court
declared that federal judges must deter-
mine the reliability of expert testimony
before admitting it. About two dozen
state court systems have followed suit.
Judges have already limited the use of
handwriting analysis after reliability
challenges.

In 1999, Robert Epstein, a federal
public defender in Philadelphia, made
the first effort to have fingerprint iden-
tification declared inadmissible under
the Daubert standards. His pretrial mo-
tion, in a case involving a man accused
of driving the getaway car in a robbery,

was denied by Judge J. Curtis Joyner of
Federal District Court.. But Mr. Ep-
stein’s tactic has nevertheless been
widely imitated.

Last year, in a burglary case in
Montgomery County, Md., where fin-
gerprints were the only evidence, prose-
cutors offered a 6-year plea agreement
on theft charges, rather than the 10
years the defendant was facing for bur-
glary, after the public defender chal-
lenged the admissibility of fingerprint-

ing. .
“We decided that rather than go
through the trouble of doing the motion
we would agree to a plea,” the prosecu-

tor, Michael Banks, said.

Law enforcement officials recog-
nized soon after the Daubert ruling that
fingerprinting could be vulnerable to
challenges. In early 1999, the Justice
Department’s research arm, the Na-
tional Institute of Justice, started put-
ting together a call for studies to come
up with standardized, statistically tested
procedures for comparing fingerprints
that “produce correct results with ac-
ceptable error rates.”

In a sign of further concerns, the
Federal Bureau of Investigation asked
the institute in September 1999 “to
withhold releasing the fingerprint so-
licitation until after the Philadelphia
trial had ended,” according to institute
memorandums obtained by Mr. Ep-
stein. The FBI declined to comment on
the matter.

The solicitation was released i
March 2000, a few weeks after Mr. E
stein’s client was convicted. The insti-
tute received four proposals but re-
jected all of them and will start the so-
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.icitation Process over.

Despite all the publicity DNA test-
ing has received, for now, fingerprints
are more useful because they are easier
to collect than DNA, forensic experts
say. But critics say the profession of
fingerprint analysis is not as rigorous as
generally believed. On a 1995 profi-
ciency test of 156 examiners conducted
with the approval of the International
Association of Identification, the pro-
fession’s certifying organization, one in
five examiners made at least one “false
positive” identification — linking a
mock crime-scene print to the wrong
person. Fingerprint experts point out
that the error rate was lower on subse-
quent tests.

The challenges have also attacked
the variability in training methods for
examiners, pointing out that agencies
like the FBI have tougher standards
than smaller police departments.

And while the International Asso-
ciation of Identification has a rigorous

ertifying test, about half the current or
ould-be-examiners who take it fail,
without apparent career consequences.

“There’s very few employers who
will terminate an employee for not
passing the test,” said Ken Smith, the
association’s certification chairman.
Mr. Smith added that most of the 5,000

examiners in the country have taken the
test.

While fingerprint misidentifications
are rarely discovered, they do happen.
Richard Jackson was cleared of a mur-
der conviction in Philadelphia in 1999
because three examiners had errone-
ously matched his prints to those found
at the scene. A similar reversal oc-
curred in 1983 in Minnesota. In that
case, both the prosecution and defense
fingerprint experts mismatched a print
to the defendant.

Paul Sarmousakis, the assistant
United States attorney who prosecuted
Mr. Epstein’s client, said that the occa-
sional human error did not invalidate
fingerprinting. “Because a doctor mis-
diagnoses someone, does that make the
science of medicine invalid?” Mr. Sar-
mousakis asked.

But Simon A. Cole, a science histo-
rian and the author of a forthcoming
book on fingerprinting, said print exam-
iners undermined their legitimacy by
claiming absolute certainty, which the
International Association of Identifica-
tion’s bylaws require.

“If they want to go in and testify, ‘I
think it’s his print and 1 percent of the
time I'm wrong,” then that would be
more reasonable,” Mr. Cole said.

Mr. Epstein said a test conducted by

the FBI in his first challenge showed
the lack of rigor. After he filed the
challenge but before it was heard by the
court, the FBI sent the defendant’s offi-
cial prints and the crime-scene prints to
53 law enforcement agencies.

But 8 of the 34 laboratories that re-
sponded were unable to find a match
for at least one of the two latent prints.

The bureau sent the prints out again,
with bigger photographs and red dots
marking where it thought the crime-
scene prints matched those of the de-
fendant. This time, all the laboratories
declared the prints a match.

Mr. Epstein has moved for a new
trial. However his motion fares, chal-
lenges to fingerprinting are likely to
continue.

“Every time the state has a finger-
print that’s going to be used as evi-
dence against one of my clients, I'm
going to do the same thing over and
over again,” said B. Michael Mears, the
chief public defender for capital cases
in Georgia, who brought a fingerprint
challenge last year. “And I am going to
keep doing it until we win it.” ®

(This article appeared on the web
site www.nytimes.com and in print in
The New York Times dated 7 April
2001.)

Fingerprint Evidence Faces Hurdles

or nearly a century, finger-

prints have been superstars in

American courtrooms. If an

expert said a fingerprint at the
crime scene matched yours, you had
some explaining to do. Who could
doubt a match?

But today, some legal experts say
that may be headed for a change.
Within a year, one authority expects, a
judge will block fingerprint evidence as
tcientiﬁc. Another thinks such evi-

nce will still be admitted, but its
credibility will be taken down a notch.

And the author of a book out next,

month speculates that fingerprint evi-
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dence could be eclipsed by DNA iden-
tification within a few decades.

What is going on? The Supreme
Court recently raised the bar for scien-
tific evidence, and critics say that fin-
gerprinting can’t make the jump.

Fingerprint evidence is based on the
idea that no two people have the same
fingerprints. But how much confidence
should we have in the accuracy of a
match between prints carefully taken in
a police station and often less-than-
perfect prints recovered at crime
scenes?

Fingerprint evidence was first ad-
mitted to an American court in 1911,

and “fingerprints still have a kind of
hold on our shared cultural imagina-
tion,” said Jennifer Mnookin, a Univer-
sity of Virginia Law School authority
on expert evidence. Most people,
“think if they found your fingerprints at
the scene, that means you were there.”

Judges in the early 20th century ac-
cepted fingerprint evidence without
much scrutiny, she said. For one thing
it seemed to provide certainty in identi-
fications.  Defense attorneys rarely
found experts to fight it.

“So fingerprinting wasn’t disputed,
and therefore came to be seen as espe-
cially authoritative,” Mnookin said.




